
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/GA/436/98/AS   

In the complaint between: 

 

Caroline Ann Brummelkamp Complainant 

 

and  

 

Babcock Africa (1997) Pension Fund First Respondent 

C Davids                  Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A(3) 

of the Pension Funds Act of 1956.   

 

The complainant is Caroline Ann Brummelkamp the surviving spouse of the late Mr M P 

Brummelkamp an erstwhile member of the first respondent. 

 

The first respondent is Babcock Africa (1997) Pension Fund, a pension fund duly 

registered in terms of the Pension Funds Act of 1956.   

 

The second respondent is Ms Colleen Davids the common law wife of the late Mr MP 

Brummelkamp and mother of Ryan Brummelkamp the minor son of the late Mr MP 

Brummelkamp.   
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The complaint relates to the administration of the fund and/or the interpretation and 

application of its rules.  It is alleged that the complainant will sustain prejudice in 

consequence of the maladministration of the fund as a result of a decision made by the 

trustees for the distribution of the death benefit of the late member of the fund.  The 

complainant submits that the distribution made by the trustees is inequitable, more 

particularly in that she claims that 50% of the death benefit is automatically due to her by 

virtue of a community of property marriage and that only 50% of the death benefit is 

available for the trustees to distribute between beneficiaries.   

 

No hearing was held in this matter, but a report was placed before me my investigator 

Antonia Simmons.  Accordingly, in determining this matter I have relied on the 

documentation and report placed before me.  Having completed my investigations I have 

determined this complaint as follows and for the reasons set out herein. 

 

Background 

 

The complainant was married to the late Mr MP Brummelkamp (Athe deceased@) in 

community of property on 30 July 1966, which marriage still subsisted on 25 August 1998, 

the date of death of the deceased.  The complainant and the deceased had been 

separated for approximately 7 years prior to his death during which time they had not lived 

as husband and wife.  At the time of his death, the deceased was living with the second 

respondent, they have been living as man and wife for approximately 6 years and a minor 

child was born to this union, Ryan Brummelkamp. 

 

The complainant in her initial complaint cites the first respondent as Babcock Africa 

Contracting (Pty) Ltd Group Life Insurance.  A response was received from Alexander 

Forbes acting on behalf of Babcock Africa (1997) Pension Fund of which the deceased 

had been a member at the date of his death.  It is submitted that the complainant cited the 

first respondent incorrectly, but since an adequate response has been received from the 

relevant fund the first respondent shall hereinafter be deemed to be Babcock Africa (1997) 
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Pension Fund which would appear to be the correct citation of the relevant legal persona 

in this instance.   

 

The deceased was a member of the first respondent at the date of his death.  He had 

joined the Babcock Africa Pension Fund on 1 October 1990.  This fund offered members 

the opportunity of transferring to the Babcock Africa (1997) Pension Fund with effect from 

1 December 1997.  The deceased elected to transfer and become a member of the latter 

fund as from 1 December 1997.  

 

In terms of the rules of the fund a member is paid a death benefit as follows: 

 
6  DEATH BENEFITS 

 

6.1 Benefit 

 

If a member dies while in service, the following lump sum benefit shall be payable 

from the fund; 

 

(a) subject to the provisions of rule 4.2.3, three times his fund salary at 

the date of his death; 

 

plus 

 

(b) his fund credit at the date of his death. 
  

AFund Salary@ is defined as  

 
The member=s basic annual salary or wages adjusted on a basis agreed from time to time between 

the Employer and the Member. 

 

AFund Credit@ is defined as 
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for each member at any particular date of the sum of: 

 

(a) his member=s portion; and 

(b) his employer=s portion 

 

The benefit of the date of death comprised: 

 

Fund Credit      R225,956.68 

3 x annual salary     R448,714.98 

(less tax)      R(216,321.95) 

TOTAL      R458,349.71 

 

The deceased had, by completing an Aexpression of wish@ form, indicated that he wished 

his death benefit to be disposed of as follows: 

 

40% to Mrs C Brummelkamp 

40% to Ms C Davids 

20% to Master R Brummelkamp 
 

The Rules of the fund specifically make reference to the fact that payment of death 

benefits shall be made in accordance with section 37C of the Act.   

 

The trustees in exercising the discretion allowed them in terms of section 37C took 

cognisance of the following: 

 

1. Mrs C Brummelkamp aged 52 years was in ill health and would be unlikely to find 

employment at any time in the future.  She was entirely financially dependant on the 

deceased.   

 

2. Ms C Davids was completely dependant on the deceased financially, but was 39 years of 
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age and was in good health and would be likely to find future employment.   

3. The minor child Master Ryan Brummelkamp was completely dependant on the deceased 

and having been born on 27 July 1996 would require support for many years to come. 

 

The trustees also investigated the possibility of there being any other dependants.  They considered 

the position of each nominated beneficiary and the equities involved.  They also made specific 

reference to the complainant=s submission to the board to the effect that since she and the deceased 

had been married in community of property she would therefore be entitled to receive 50% of the 

death benefit leaving only the remaining 50% available for distribution by the board at their 

discretion in terms of section 37C of the Act.  The trustees decided with regard to the latter point 

that its discretion extended to the full benefit and that the complainant did not have a right to 50% 

as a result of her matrimonial property regime. 

 

Taking into account the above considerations, the trustees decided to apportion the benefit as 

follows: 

 

C Brummelkamp 40% 

R Brummelkamp 40% - to be placed in trust, from which a monthly income would be paid 

to the legal guardian to age 21 years. On attainment of 21 years any remaining capital 

would be paid out in a lump sum to R Brummelkamp. 

C Davids 20% 

 

It will be seen that when compared with the deceased=s expression of wish form the trustees decided 

to favour his minor son at the expense of his common law wife.  

As a result of the dispute regarding the trustees= decision final payment has not yet been made.  The 

trustees have, however, subsequently allowed several advances to the beneficiaries which amounts 

will need to be deducted from the final allocation to each beneficiary. 

 

Argument 
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The complainant argues that since she was married to the deceased at the date of this death in 

community of property she is entitled to 50% of the death benefit before any further allocation can 

be made.  She submits that the trustees of the first respondent did not exercise their discretion in a 

proper and fair manner and requests that their decision be set aside.  She makes reference to the fact 

that while she had a 50% undivided share in the remainder of the assets of the estate she also shared 

the liabilities part of which arose as a result of expenses incurred by the deceased for the benefit of 

his and the second respondent=s common household and life together. 

 

The complainant states that she had not sought a divorce by reason of her religious convictions, but 

that if she had she would have succeeded in obtaining half of the deceased death benefit.  She 

therefore argues that it is contra bonos mores that she should be in a weaker position for not having 

sought a divorce.   

 

The first respondent denies that the complainant is entitled to 50% of the death benefit as of right, 

submits that their discretion was exercised fairly and reasonably and that the distribution suggested 

by them took into account the extent of the dependancy of each of the beneficiaries, their financial 

affairs and their future earnings. 

 

The trustees point out that the benefit does not form part of the assets of the members estate and 

that section 37C allows the board a discretion to apportion the total death benefit amongst specified 

classes of claimant in a manner in which the board deems equitable after having made full enquiry 

into the predicament of each dependant.  

 

Certain telephonic representations have been made on behalf of the second respondent by Mr 

Joubert of Roy Bregman attorneys, Johannesburg in support of the trustees distribution and 

suggesting that if anything the benefit payable to the minor child should be increased. 

 

Determination 
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Section 37C of the Pension Funds Act specifically states that:  

 
Notwithstanding anything to the contrary contained in any law or in the rules of a registered fund, any 

benefit payable by such fund upon the death of a member shall...not form part of the assets in the 

estate of such member... 

 

The purpose of section 37C is to restrict a deceased member=s freedom of testation in 

relation to the benefits payable by the fund in the event of death.  The guiding principle is 

that such assets do not form part of the deceased=s estate and are required to be 

distributed in accordance with a statutory scheme which gives preference to need and 

dependancy above the member=s choice.  The section imposes an onerous duty on the 

board of management of the fund to determine the need and to effect an equitable 

distribution among the deceased=s dependants and nominees.   

 

It cannot be argued, therefore, that a community of property in marriage entitled the 

surviving spouse to 50% of a death benefit as the whole of the death benefit clearly falls 

outside of the assets of the estate.  The whole of the death benefit is therefore available 

for distribution at the discretion of the trustees to such dependants as they are able to 

trace within a twelve month period and in such manner and they deem equitable in 

accordance with section 37C (1)(a).  

 

In this instance such nominations as were made by the deceased were of the deceased=s 

dependants.  There were no nominees who were not dependants of the deceased,  

therefore section 37C(1)(a) would obtain.  In terms of this section the board is entitled to 

exercise a discretion to the extent that it may pay only one of any existing dependants or 

may pay in proportions to some or all of such dependants as it deems equitable. 

 

In order to comply with the spirit of the statute it is necessary for the trustees carefully to 

assess the financial predicament, degree of dependancy and future prospects of all 
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relevant dependants. 

 

The trustees of the first respondent identified three needy dependants and carefully 

investigated their circumstances.  It is clear that the wife of the deceased was totally 

dependant upon the deceased.  She is also in a state of health such that she is unable to 

earn and will not be at any future date be in the position to earn.  She is presently 53 years 

of age, does not have independent means of her own and has limited assets.  

 

The second respondent is presently 40 years of age is in good health and is capable of 

earning.  While the second respondent was totally dependant on the deceased 

immediately prior to his death it is possible for her to obtain employment and to earn a 

salary in order to support herself and her minor son.  The second respondent has a duty of 

care towards her minor son and is required in terms of the law to assist in his support.  

The second respondent has intimated that she wishes to stay at home with her child until 

he is of school going age.  While it might be argued that it is better for a small child to be at 

home with his mother and to have a non-working mother, it is, regrettably, a feature of our 

society and a necessity that many women are obliged to work to support or assist in the 

support of the family.  The second respondent=s preference for remaining at home cannot 

be allowed to detract from the fact that she is both able to work and obliged to assist in the 

support of her son.   

 

The minor child Ryan Brummelkamp who was born on 27 July 1996 was totally dependant 

upon the deceased immediately prior to his death. Since the child is still very young he will 

require continued support for many years to come.   

 

The death benefit available is not substantial and when divided will clearly not provide total 

support for the dependants for the remainder of the time which they require such support.  

Under the circumstances and taking into consideration the predicament of all three of the 

needy dependants, it is clear that the trustees have exercised their discretion in a 

reasonable and equitable manner.  Accordingly, their decision should be upheld. 
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For the aforegoing reasons the complaint is dismissed. 

 

Dated at Cape Town this 3rd day of August 1999. 

 

 

 

 

_______________________________ 

John Murphy 

Pension Funds Adjudicator 

 

 

 

 


